





words, Section 11(c) must not be left blank. Failure to
specify a limitation may jeopardize the warehouse opera-
tor’s warehouse legal liability insurance. Furthermore, it is
important that the depositor understands the significance
of the limitation of damages as defined in Section 11(c).

One frequently asked question is, what constitutes an
appropriate limitation of damages, i.e., how should Sec-
tion 11(c) be completed? There is no standard limitation
in the United States as to do so might be construed as
an antitrust issue. Interestingly, the Canadian Standard
Contract Terms and Conditions does specify the limita-
tion of damages as the lesser of the monetary amount of
the damage incurred or 100 times the monthly storage
rate on any one package or stored unit with the contents
(or, in cases where the warehouseman’s charges are cal-
culated for other than actual storage, maximum $50.00
per unit). Both countries recognize the depositor’s legal
right to request that the limitation be increased. How-
ever, the warehouse operator retains the right to assess
an additional charge for the increased limitation under
such circumstances.

The limitation should be based on the total exposure
and the limits of the warehouse legal liability insurance
carried by the warehouse operator. It is important that
the warehouse works closely with its insurance provider
to ensure adequate coverage capable of responding to
claims submitted on behalf of multiple accounts if neces-
sary. In defining a limitation of damages, it is important
that the depositor understands that the goods are not
insured for full value by the warehouse operator. There-
fore, it is in the best interest of the depositor to retain
insurance on the goods while such goods are under the
care, custody and control of the warehouse.

Some customer contracts require that calculation
at the time of loss be based on the selling price of the
goods. However, warehouse legal liability policies may
not provide settlement at this valuation as the warehouse
can only be held liable for the manufactured landed costs
of the goods. Typically, warehouse legal liability policies
exclude additional assumed liability on the part of the
warehouse operator. Warehouse legal liability insurance
will NOT cover the depositor’s lost profits.

Contracts often contain insurance clauses requiring
that the depositor be identified as an additional insured
on the warehouse operator’s comprehensive general li-
ability, workers compensation, warehouse legal liability
insurance policies. It is important that the warehouse
discuss this issue with its insurance carrier before com-
mitting to adding the depositor as an additional insured
on the various types of policies. Although there may not
be a problem with adding the depositor as an additional
insured on the general liability policy, to do so on the
warehouse legal liability policy does not provide the
same third-party protection to the depositor. Warehouse
legal liability is a negligence based liability policy; it will
pay for loss or damage to property of others while in the
warehouse operator’s care, custody and control when

the loss/damage is attributable to warehouse negligence.
Adding the customer to the warehouse legal liability
policy serves no purpose since the depositor cannot be
liable to itself.

The warehouse operator may need to consider other
types of insurance options. If he is providing value-added
services for the customer, any exposure associated with
that service is beyond the scope of warehouse legal li-
ability coverage. Completed operations insurance should
be considered under such circumstances. Warehouse
operators, especially those that store chemical products,
should consider pollution contamination remediation
insurance. Business interruption insurance is extremely
valuable in the event that the warehouse ceases operation
for a limited time, i.e., fire or other disaster situation.

It is crucial that the depositor understands that it
cannot outsource all risk and liability associated with
its product simply by outsourcing its logistics needs.
The International Warehouse Logistics Association’s
non-negotiable warehouse receipt specifically states, ‘the
property covered by this receipt has not been insured by
this Company for the benefit of the depositor against fire
or any other casualty.” As such, it is important that the
depositor retain adequate insurance on its product while
it is in the possession of the warehouse operator.

Ann Christopher CLP is Vice President and General
Counsel for Kenco in Chattanooga, TN.
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